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Executive Summary

· This policy sets out how East London NHS Foundation Trust (ELFT) implements the provisions of the Mental Capacity Act 2005[footnoteRef:1], the associated Code of Practice and any other relevant framework in respect of all service users to whom the legislation applies. This policy aims to provide clear guidance and processes for all staff within the Trust who work with service users who lack the capacity to consent to care and treatment. [1:  Hereinafter the Act] 


· Subject to limitations set out below the Mental Capacity Act applies to those over the age of 16. Although this Act of Parliament could apply to those under the age of 18 years, the Children Act 1989 and the Family Law Reform Act 1969 are also key pieces of legislation when it comes to the treatment of children and young people. 

This policy should be read in conjunction with the following Trust policies:
· Community Treatment Orders Policy. 
· Electroconvulsive Therapy Policy. 
· Consent to Treatment Policy.
· Safeguarding Vulnerable Adults Policy.
· Safeguarding Children Policy.
· Covert Administration of Medicines Policy.
· Advance Decisions to Refuse Medical Treatment policy
· Deprivation of Liberty Safeguards Policy











1.0 Definitions
The list below sets out some of the definitions used throughout this policy. A full list of key words and phrases referred to in the Act may be found in the Mental Capacity Act Code of Practice available on the trust intranet.  

1.1    Mental Capacity Act 2005 (“the Act”) – The Mental Capacity Act 2005 provides a statutory             framework to empower and protect vulnerable people who are not able to make their own decisions. It makes clear who can take decisions in which situations and how they should go about this. It also enables people to plan ahead for a time when they lose mental capacity.
1.2      Advance decision to refuse treatment – a refusal of future treatment made by someone who has mental capacity to do so. It will be legally binding if deemed valid and applicable.
1.3	Independent Mental Capacity Advocate (IMCA) – an independent person instructed to support and represent a person who lacks capacity to make decisions normally if that person is unbefriended, in that they have no family, friends or carers to consult as to what would be in that person’s best interest.
1.4	Deprivation of Liberty (DoL) – A term used to describe the circumstances in which a person’s freedom is severely limited to the extent that they are not allowed to leave their environment, they are under continuous supervision and control, and they lack capacity to consent to this situation
1.5	Consent - Consent is the voluntary and continuing permission of a patient to be given a particular treatment, based on a sufficient knowledge of the purpose, nature, likely effects and risks of that treatment, including the likelihood of its success and any alternatives to it. Permission given under any unfair or undue pressure is not consent.[footnoteRef:2] There is no statute in English Law which sets out the general principles of consent. A person who lacks capacity to consent is unable to consent or refuse treatment, even if they co-operate with the treatment or actively seek it.[footnoteRef:3] The Mental Capacity Act provides professionals with legal protection, from what might otherwise give rise to criminal liability, if they have acted or made a decision on behalf of those lacking capacity in line with the Act’s principle [2:  Department of Health 2015  Code of Practice The Stationary Office Para 24.34]  [3:  Department of Health 2015 Code of Practice The Stationary Office Para 24.35] 


Mental Capacity Act 2005

2.0	Introduction
The Mental Capacity Act 2005 (the Act) is the statutory framework that sets out provisions for those acting and making decisions on behalf of individuals who lack the mental capacity to make particular decisions for themselves. It applies in the main to individuals in England and Wales over 16 who lack capacity to make their own decisions and provides protection for those carers/professionals caring for people who lack capacity provided the care that is carried out is in their best interest (section 5) and if restraint is used, then that restraint is a proportionate response to the likelihood and seriousness of harm which might occur if the person was not restrained (section 6).

The legal framework provided by the Act is supported by a the Mental Capacity Act Code of Practice (the Code), which provides guidance and information about how the Act works in practice. The Code has statutory force, which means that certain categories of people have a legal duty to have regard to it when working with or caring for adults who may lack capacity to make decisions for themselves.[footnoteRef:4] [4:  Department for Constitutional Affairs Mental Capacity Act Code of Practice  (2007) page 2] 


Everyone working with and/or caring for persons over the age of 16 who may lack capacity to make specific decisions must comply with the Act when making decisions or acting for that person in their best interests. The same rules apply irrespective of whether the decision to be made is considered to be life-changing events or everyday matters.

Provisions under the Act that are only available to those over the age of 18 years are:
· the use of the Deprivation of Liberty Safeguarding scheme to authorised deprivation of their liberty in regulated settings.
· making advanced decisions to refuse treatment.
· granting powers of attorney. 

3.0 Key Principles the Mental Capacity Act 2005
3.1 The five statutory principles of the Act describe the values underpinning the legal requirements. The Act aims to protect the decisional autonomy of individuals and also aims to protect people who lack capacity to make particular decisions, but also to maximise their ability to make decisions or participate in decision making, as far as they are able to do. These principles should be considered whenever someone is planning to make a decision under the Act. 

The five statutory principles are:

· Assumption of capacity. Every adult has the right to make their own decisions if they have the capacity to do so. Family carers and healthcare or social care staff must assume that a person has the capacity to make decisions, unless it can be established that the person does not have capacity.
· Provide support for decision making. People should receive support to help them make their own decisions. Before concluding that individuals lack capacity to make a particular decision, it is important to take all possible steps to try to help them reach a decision themselves.
· Right to make an unwise decision. People have the right to make decisions that others might think are unwise as long as they have capacity to make such decisions. A person who makes a decision that others think is unwise should not automatically be labelled as lacking the capacity to make a decision. It might however prompt trust staff to test the person’s capacity to make the decision in question.
· Individual’s best interests. Any act done for, or any decision made on behalf of, someone who lacks capacity must be in their best interests.
· Regard to less restrictive options. Any act done for, or any decision made on behalf of, someone who lacks capacity should be an option that is less restrictive of their basic rights and freedoms – as long as it is still in their best interests.

· The statutory principles apply to any act done or decision made under the Act. When followed and applied to the Act’s decision-making framework, they will help people take appropriate action in individual cases. They will also help people find solutions in difficult or uncertain situations.


Purpose

3.3 This policy underpins the application of the Act in East London NHS foundation Trust across mental health, community health and primary care services. It sets out the main features of the Act, identifies the duties placed on the trust’s employees and provides a procedure to determine the circumstances in which the processes described in the Act are initiated. This policy must be followed when any act in relation to care or treatment is carried out for persons who are required to make a decision or choice.

[bookmark: _Toc441497614]4.0 Roles and responsibilities
All trust staff are required to deliver services to the people it serves within the legal framework of the Act and in accordance to the associated Code.

4.1 Managers have a duty to:

· Ensure policies and procedures relating to mental health legislation are implemented as necessary.
· Ensure members of staff receive appropriate and adequate training in working with the Act.

4.2 All staff working for East London NHS Foundation Trust have a duty to:

· Familiarise themselves with and follow this policy and associated procedures and guidelines.
· Ensure they are up to date with mandatory and role specific training requirements 


5.0 Assessment of Capacity
5.1  Any assessment of mental capacity must be based on a person’s ability to make a specific decision and the time it needs to be made. The person who assesses an individual’s capacity to make a decision will usually be the person who is directly concerned with the individual at the time the decision in question needs to be made. In most cases, the assessment of capacity will be relatively straightforward and can be undertaken by any member of a clinical team with appropriate training. But in more complex cases it may be necessary to obtain an opinion from another professional, discuss within the multi- disciplinary team or seek advice from the Trusts Mental Capacity Act Team.
5.2 A person who lacks capacity is defined under s.2(1) MCA 2005: 

‘a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or the brain.’

5.3 The assessment of capacity must be a continuous and ongoing process informed by the principle (see above) that a person is to be assumed to have capacity until it is established otherwise. All professionals involved in the provision of care and treatment must assure themselves either that the person continues to have capacity or that, where they do not, the care and treatment given is necessary and in the person’s best interests.
5.4 It is essential for professionals to ensure that the presumption of capacity does not prevent from the appropriate care and treatment being provided to the patient. In cases of identified risks, especially repeated decline of care and/or treatment being provided, the professionals should undertake and record mental capacity assessment pertinent to the relevant decision.

5.5 When assessing capacity to consent consideration must be given to people with communication difficulties, for example those whose first language is not English, People with Learning Disabilities, sensory or physical impairments. The Trust may need to provide information in a range of formats, for example, Braille, easy read, large print, interpreters or translation into a language other than English. Every effort should be made to find ways of communicating with someone before deciding that they lack capacity to make a decision based solely on their inability to communicate.

5.6 A person lacks capacity for a specific decision, at the time it needs to be made, if:

· They are unable to make a specific decision at the time it needs to be made (functional test), and 

· The inability to make the specific decision because of because of an impairment of, or disturbance in the functioning of, the mind or brain (diagnostic test).


5.7 The functional test means that the person is unable to make a decision if they cannot carry out any one of the following 

· Understand information about the decision to be made (relevant information); 
· Retain the information in their mind long enough to be able to make the decision; 
· Use or weigh that information as part of the decision making process; 
· Communicate their decision – this could be talking, using sign language or even simple muscle movements such as blinking an eye. 

5.8 The inability to carry out any of these four steps is sufficient to show, when causally linked to an impairment or disturbance identified in the diagnostic stage, that, on the balance of probabilities, the person lacks capacity for this decision. 

5.9 Although called the diagnostic test it is not essential for a clear diagnosis of a mental disorder to be present; the assessor may still identify some disturbance or impairment in the mind or brain even if the cause is uncertain.

5.10 A person should not be deemed to be without capacity because they make what seem to be ‘unwise’ or ‘risky’ decisions.

Who should assess capacity?
5.11 The person who assesses an individual’s capacity to make a decision will usually be the person who is directly concerned with the individual at the time the decision in question needs to be made. In most cases, the assessment of capacity will be relatively straightforward and can be undertaken by any member of a clinical team with appropriate training. But in more complex cases it may be necessary to obtain an opinion from another professional, discuss within the multi-disciplinary team or seek advice from the Trusts Mental Capacity Act Team.

When should capacity be assessed?

5.12 Assessments of capacity are a continuous and on-going process throughout an episode of care. It is not possible to list all eventualities when a capacity assessment should be carried out; however as a minimum, a capacity assessment must be completed in the following circumstances:

· When seeking informed consent to admission to hospital (voluntary admission)
· When seeking consent to treatment for mental disorder when a detained patient becomes subject to compulsory powers under a community treatment order
· To comply with the requirements of section 58, 58A and part 4A of the Mental Health Act 1983 
· when seeking consent to Serious medical treatment
· When there is a significant change in mental state (previous consent might no longer be valid due to loss of capacity or patient may have regained capacity and now be able to consent/refuse)
· Decision needing to be made re significant change of accommodation
· Any situation where there is a consideration that the person may be deprived of their liberty
· Other important decisions which may involve treatment, finances, personal affairs, property etc.

If professionals are unsure whether there is reason to doubt a presumption of capacity this should be discussed in the first instance by the multi-disciplinary team and if necessary, escalated to the Mental Capacity Team. In line with the above, the professional carrying out the assessment should be the one identified as responsible for the decision in question, but other opinions may be sought. The ultimate decision however will remain with the professional responsible for that care or treatment/ other decision. Any professional who claims that an individual lacks capacity should document this is the patient electronic file on the allocated mental capacity form. The recording should demonstrate that the assessor believes, on the balance of probabilities, that the individual lacks capacity to make a particular decision, at the time it needs to be made.

Recording capacity assessments
5.13 Any assessment of capacity should be contemporaneously recorded in the patient’s electronic records specifically on the appropriate template where accessible in the bespoke mental capacity folder and an entry made in the progress notes regarding completion. 
5.14 An assessment of the person’s capacity to consent or agree to the provision of services will form part of the care planning processes for health and social care needs. Professionals must seek to involve those who lack capacity in decisions about their care as much as they would those who have capacity. Care plans must determine what is in a person’s best interests (see below) and reflects consideration of the person’s wishes, feelings, beliefs and values and, where appropriate, is developed in consultation with others such as carers, about what is in the person’s best interests.[footnoteRef:5] [5:  Department of Health 2015  Code of Practice The Stationary Office Para 13.25] 


As well as the outcome of the test, the following should be recorded:

· the specific decision for which capacity was assessed
· the salient points that the individual needed to understand and what information was presented to the person
· steps taken to promote the individual’s ability to decide themselves
· how the diagnostic test (see above) was applied and how the assessor came to their conclusion
· how the functional test (see above) was undertaken and how the assessor reached their conclusion[footnoteRef:6] [6:  Department of Health 2015  Code of Practice The Stationary Office Para 13.22] 


5.15 Capacity assessments should be recorded on the correct form:

· Staff working in Mental Health services must use the Mental Capacity Assessment form on RiO.
· Staff working in CHS must use the Mental Capacity form on EMIS if working in Newham or Tower Hamlets and the Mental Capacity form on System One if working in Bedfordshire.

6.0 Best Interests
6.1 	Once a lack of capacity in relation to a particular decision has been established, any further decision then made on the person’s behalf must be in their best interest as per the MCA principle above. In determining what is in a person’s best interest, regard must be had (by the person making the decision on behalf of the incapacitated person) to all relevant factors that it would be reasonable to consider, not just those that they think are important. They must not act or make a decision based on what they would want to do if they were the person who lacked capacity. Section 4 of the MCA provides a check list of what should be considered when determining a person’s best interest including:
· whether the person is likely at some point in the future to regain capacity (in which case can the decision be deferred until that point?)
· whether there are any additional means that can be employed to enable the person to participate or be involved more fully in the decision making
· the ascertainable past and present wishes and feelings of the person and their beliefs, values and other factors that may influence them if they had capacity
· the views of relatives, carers, or others who it would be practicable and appropriate to consult about the persons wishes and feelings.

	For everyday acts of care and treatment, there is no requirement to formally set out how a best interest decision has been made, the care and treatment in question should form part of the current care plan as described above. However, with more complex decisions such as those concerning medical treatment or a move to long term alternative accommodation, best interest decisions must be formally documented in the trust template.

Protection from Liability in connection with acts associated with care and treatment

6.2	Where care or treatment is provided for someone who lacks capacity, this can be delivered without the carer incurring any legal liability by meeting the conditions of section 5 of the Mental Capacity Act. This means that as long as any act of care and treatment is carried out in the person’s best interest (see 3.4 above) following an assessment and confirmation that the person lacks capacity, there will be protection from liability. This includes acts that would otherwise be classified as a civil wrong or a crime if it concerned interfering with a person’s body or property in the ordinary course of carrying out the act in question. 

Restraint

6.3	The Act defines restraint at section 6 as any restriction of liberty of movement (whether or not the person resists) or the use or threat of use of force where an incapacitated person is resisting. Restraint is only permitted if the person using it reasonably believes that the restraint is necessary to prevent harm from befalling the person and the restrain is proportionate to the likelihood and seriousness of the harm occurring if the person was not restrained. This does not include the right to deprive a person of their liberty without also following legal safeguards (see below).

Decisions that cannot be made in a persons best interests

6.4	The Act sets out a list of decisions which cannot be made on someone else’s behalf when they lack capacity including:
· Consenting to marriage or to a civil partnership
· Consenting to have sexual relationships
· Consenting to a decree of divorce based on two years separation
· Consenting to a dissolution of a civil partnership
· Consenting to a child being placed for adoption or making an adoption order
· Discharging parental responsibility for a child in matters not relating to the child’s property or
· Giving consent under the Human Fertilisation and Embryology Act 1990
In circumstances where staff identify there is reason to rebut the presumption of capacity in any of the above areas, they must seek advice from the Mental Health Law department.  
Advance decision to Refuse Treatment

6.5	The Act allows for people to make a decision in advance of losing capacity to refuse treatment in the event that they are judged to lack capacity at some time in the future. An advance decision will have to be followed at the relevant time if it is adjudged to be valid and applicable, even if this means that a person does not have life sustaining treatment and will subsequently die. Professionals should refer to the Trust’s Advance decision to refuse treatment policy for guidance on Advance decisions.
7.0 Competence of children and young people
Some parts of the Act such as making advance decision only apply to those over the age of 18 years and over. In relation to children under 16 years old the Gillick competency test will need to be applied in order to determine whether the child has the competency to provide valid consent. If there are concerns of a safeguarding nature, staff should refer to the Trust’s Children’s safeguarding policy. 
The Children Act 1989 covers the care and welfare of children in most situations. The Mental Capacity applies to children under 16 years in two ways: 

· The Court of Protection can make decisions about the property and affairs of a child where it is likely that the child will lack capacity to make those decisions when they reach 16 years old. 
· The criminal offence of ill treatment or neglect applies to children who lack capacity.

It is important to remember that courts in their jurisprudence made a distinction between the competence and capacity. The competence concerns the normal development of a child and is within the realm of child/adolescent psychology; whilst the capacity derives from an impairment or disturbance in the functioning of the mind or brain and is within the realm of psychiatry[footnoteRef:7]  [7:  (X (A Child) (No.2) [2021] EWHC 65 (Fam).] 


Practitioners must record competency on the child’s electronic patient record using designated Mental Capacity & Gillick Competence form.

Although a child or young person may have the capacity/be Gillick competent to consent, this is only valid if it is given voluntarily. If there are any concerns in relation to a child’s consent the advice should be sought from the Mental Capacity Act team.  

Interface between the Mental Health Act and Mental Capacity Act

8.0	Professionals may need to think about using the Mental Health Act 1983 to detain and treat for mental disorder for someone who lacks capacity to consent to treatment if:
· It is not possible to provide the care and treatment required for the person without depriving the person of their liberty and this cannot be achieved through using the deprivation of liberty safeguards or an order from the Court of Protection (for example is the person is judged to have capacity to consent to their admission)
· The person requires treatment for mental disorder that cannot be given under the Mental Capacity Act (for example, because they have made a valid and applicable decision to refuse an essential part of the treatment (and see 3.11 below).
· The person needs to be restrained in a way that is not permitted under the Mental Capacity Act.
· The person’s capacity is fluctuating
· The person lacks capacity to decide on some element of the treatment for mental disorder but has capacity to refuse treatment for a vital part of it and they have done so or there is some other reason why the person might not get treatment and they or someone else might suffer harm as a result.

8.1	If a person is detained under the Mental Health Act (MHA) 1983, the Act may not apply to the treatment for the person’s mental disorder if they are subject to part IV of the MHA. However, an advance decision to refuse treatment or decisions by lasting power of attorney donees or deputies form the Court of Protection may still be valid if they concern treatment for physical disorder unrelated to the mental disorder. Similarly, if the person is deemed to lack capacity, best interest decisions by health care staff can be made under the Mental Capacity Act for care and treatment for physical health issues, again unrelated to the mental disorder even though the person is detained under the MHA. Any treatment for a person detained under a short terms section of the MHA to which part IV of the Act does not apply will be carried out under the Mental Capacity Act if the person is deemed to lack capacity. If they are deemed to have capacity, the person’s consent is the only legal authority to treat them. Further capacity assessments will be made periodically dependent on decisions needing to be made throughout the patient’s care journey.  

8.2	Situations may arise where both detention under the MHA or a DoLS authorisation or a Court of protection order are available. The choice as to the appropriate legal regime should never be based on a general preference for one regime over another, or a view that one is less restrictive or that one provides greater safeguards. As the nature of the two regimes offer different safeguards, decision makers will wish to exercise their professional judgement in determining which safeguards are more likely to best protect the interests of the patient in the particular circumstances of each case. It will be important for the decision maker to clearly record the rationale for their decision within the patients’ electronic records.



9.0 S49 Reports

9.1      Section 49 (Power to call for reports): Under section 49 of the MCA the Court of Protection can order reports from NHS health bodies and local authorities when it is considering any question relating to someone who may lack capacity and the report must deal with ‘such matters as the court may direct.’ Most commonly reports are requested because there is a challenge to a deprivation of liberty authorisation. An order under S49 of the MCA places a legal obligation on the NHS trust to comply, although it is for the trust to determine the appropriate person to complete the report. Any report requests received from solicitors or local authorities/ICBs must be directed to the Mental Capacity Act team.

10.0	Roles and Responsibilities under the Act
10.1	Decision Makers – the decision maker is determined by the nature and complexity of the decision which needs to be made for a person who lacks capacity. Day to day decisions may be made by a paid or unpaid carer. Complex health and social care decisions (which may include decision about treatment, housing or finances) may be made by health and social care professionals. Doctors will usually be ultimately responsible for medical decisions whilst nurses may be the decision makers in relation to routine care needs.
10.2	Lasting Powers of Attorney (LPA’s): The Mental Capacity Act allows for a person to appoint two separate types of attorney to act on their behalf if they should lose capacity at some point in the future. These are in relation to either finances (previously known as an ‘Enduring Power of Attorney) or health and welfare (including giving consent or refusing consent for treatment. A health and welfare LPA can only refuse lifesaving treatment if provision has been made for this). LPA’s came into effect in October 2007 and must be registered with the Office of the Public Guardian before they can be used. This means that the LPA donee will be the surrogate decision maker for a person who has lost capacity and as such their decision must be followed as long as they are acting within the remit of the LPA and are acting in the person’s best interest. Any queries or concerns relating to an LPA must be raised with the Mental Health Law department at the earliest opportunity.
10.3	 Deputies: the Act provides for a system by which the Court of Protection can appoint an individual to make day to day decision for someone who lacks capacity, this will usually be in situations where the Court is unable to make a ‘one off’ decision to resolve a matter brought before it. The Court can authorise deputies to make both financial and health and welfare decisions and as with the LPA done above, the deputy will be the surrogate decision maker. The process is overseen by the Office of the Public Guardian. Any queries or concerns relating to a deputy must be raised with the Mental Health Law department at the earliest opportunity.
10.4 	Independent Mental Capacity Advocate (IMCA): The purpose of the IMCA service is to help vulnerable people who lack capacity to make important decisions about serious medical treatment or significant changes of accommodation and where there are no family or friends to consult. An IMCA will have had specialist training on the MCA and in supporting people who lack capacity to establish their feelings and wishes where possible. An IMCA has a right to challenge any decision about the patient’s current or planned care or treatment and whether it’s in the patient’s best interest. The IMCA will not, however be the decision maker in matters relating to treatment and accommodation. An IMCA may also have a role within the DoLS authorisation procedure (see DoLS policy). 

There are 3 statutory circumstances, when not befriended person who lacks mental capacity, must be referred to the IMCA Services:
· moving the person into long-term care in hospital or a care home
· moving the person into a different hospital or a care home;
· providing, withholding or stopping serious medical treatment.
Additionally, the Act and relevant regulations, provide that IMCA might be instructed in matters related to the review of the care arrangements involving provision of long-term accommodation and/or safeguarding adults cases.

11.0 Internal Monitoring, Compliance and Review
Quarterly Audits will be carried out by the MCA team to measure compliance with the Act where required. The monitoring will include ensuring capacity assessments are documented
and are of a sufficient quality.

	Standard
	Lead
	Tool
	Frequency
	Reporting

	5.4 The presumption of capacity does not prevent the appropriate care and treatment from being provided. In case of identified risk, especially repeated decline of care and/or treatment, professionals undertake and record mental capacity assessment pertinent to the decision.
	Associate Director of Mental Health Law / Mental Capacity Act Manager
	Manual Audit
	In CHS: yearly
Other services: 3 yearly
	Leadership Group/DMTs
MHLMG

	5.12 Any professional who claims that an individual lacks capacity should document this is the patient electronic file on the allocated mental capacity form.
	Associate Director of Mental Health Law / Mental Capacity Act Manager
	Manual Audit
	Yearly
	Leadership Group/DMTs
MHLMG

	6.1 with more complex decisions such as those concerning medical treatment or a move to long term alternative accommodation, best interest decisions must be formally documented in the trust template.
	Associate Director of Mental Health Law / Mental Capacity Act Manager
	Manual Audit
	3 yearly
	Leadership Group/DMTs
MHLMG

	7.0 Practitioners must record competency on the child’s electronic patient record using designated Mental Capacity & Gillick Competence form.
	Associate Director of Mental Health Law / Mental Capacity Act Manager
	Manual Audit
	In CAMHS: every year
	Leadership Group/DMTs
MHLMG
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Devising a plan of action following an assessment of capacity to consent to treatment.

Does the individual have the 

capacity to make the required 

decision?

Afford the 

individual their 

wishes

Any advance 

decision relating to

 the issue at 

hand?

Check Validity/

Applicability

Any registered 

 Lasting 

Power of Attorney

    (health & welfare)*?

Consult with the relative(s) 

to decide what is in the 

patients best interests

If no relatives, you may need an 

IMCA who can represent the 

patient’s views. If the decision 

relates to serious medical 

treatment or where to live and 

there are no relatives an IMCA 

must be instructed.

If treatment pertains to life and death 

and leaves no time 

  for the care giver to go through the 

above process, the Act allows the care 

giver to administer treatment based on 

what they believe to be in the patient’s 

best interests (section 5 and section 

26(5) MCA and paragraph 3.6 MCA 

code of practice).

Yes

No

Yes Valid/Applicable

Not Valid/Applicable

Yes

Consult with the 

Attorney and work out

what is in the patients

best interests

No

No Yes

No

Consult with the Deputy 

and work out

what is in the patients 

best interests

A person does not incur liability for acts carried out in the care of a non-capacitous individual if the person believes that act will be in the best interests of 

the said individual and the process prescribed by the Mental Capacity Act in arriving at best interests decisions has been followed.  

Decisions on the patients best interest might have to be deferred to the Court of protection if the Clinician and the Health and Welfare Attorney/deputy 

cannot agree but providing life-sustaining treatment, or treatment to prevent serious deterioration in the patients condition can continue while a decision 

as respects any relevant issue is sought from the court (section 6(7) MCA).

Is there a Court 

Appointed Deputy*

If there is substantial 

disagreement between relatives 

and the decision maker regarding 

what is in the individuals best 

interests then the Court of 

Protection can be asked to decide 

what is in the persons best 

interests

Note: -  (a). This chart is also applicable to patients under the Mental Health Act but whose treatment is not governed by Part IV of the  Mental Health Act. These 

include patients detained under s(4),s5,s35,s37(4),s135,s136,and those conditionally discharged by the MHRT (and not recalled to hospital). Such patients may be 

treated under the provision of the MCA. However, in some instances  common law will apply.   (b). Advance decisions can only be made for issues relating to 

treatment and can only be made to refuse and not to demand specific treatments. (c). This chart relates to consent to treatment decisions but can be modified to 

apply to issues relating to other aspects of health & welfare and property & affairs.

Where the decision involves the provision of medical treatment, thedoctor or other member of healthcare staff 

responsible for carryingout the particular treatment or procedure is the decision-maker-

MCA code of Practice para 5.8.

*The Court appointed deputy / LPA holder must have a 

scope of authority relevant to the issue at hand
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Devising a plan of action following an assessment of capacity to consent to treatment.


Does the individual have the capacity to make the required decision?


Afford the individual their wishes



Any advance 
decision relating to
 the issue at 
hand?



Check Validity/Applicability



Any registered 
 Lasting 
Power of Attorney
    (health & welfare)*?



Consult with the relative(s) to decide what is in the patients best interests


If no relatives, you may need an IMCA who can represent the patient’s views. If the decision relates to serious medical treatment or where to live and there are no relatives an IMCA must be instructed.


If treatment pertains to life and death and leaves no time 
  for the care giver to go through the above process, the Act allows the care giver to administer treatment based on what they believe to be in the patient’s best interests (section 5 and section 26(5) MCA and paragraph 3.6 MCA code of practice).


Yes


No


Yes


Valid/Applicable


Not Valid/Applicable


Yes


Consult with the 
Attorney and work out
what is in the patients
best interests


No


No


Yes


No


Consult with the Deputy and work out
what is in the patients best interests


*The Court appointed deputy / LPA holder must have a scope of authority relevant to the issue at hand


A person does not incur liability for acts carried out in the care of a non-capacitous individual if the person believes that act will be in the best interests of the said individual and the process prescribed by the Mental Capacity Act in arriving at best interests decisions has been followed.  
Decisions on the patients best interest might have to be deferred to the Court of protection if the Clinician and the Health and Welfare Attorney/deputy cannot agree but providing life-sustaining treatment, or treatment to prevent serious deterioration in the patients condition can continue while a decision as respects any relevant issue is sought from the court (section 6(7) MCA).


Is there a Court Appointed Deputy*


If there is substantial disagreement between relatives and the decision maker regarding what is in the individuals best interests then the Court of Protection can be asked to decide what is in the persons best interests


Note: -  (a). This chart is also applicable to patients under the Mental Health Act but whose treatment is not governed by Part IV of the  Mental Health Act. These include patients detained under s(4),s5,s35,s37(4),s135,s136,and those conditionally discharged by the MHRT (and not recalled to hospital). Such patients may be treated under the provision of the MCA. However, in some instances  common law will apply.   (b). Advance decisions can only be made for issues relating to treatment and can only be made to refuse and not to demand specific treatments. (c). This chart relates to consent to treatment decisions but can be modified to apply to issues relating to other aspects of health & welfare and property & affairs.


Where the decision involves the provision of medical treatment, the doctor or other member of healthcare staff responsible for carrying out the particular treatment or procedure is the decision-maker - MCA code of Practice para 5.8.
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