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1. Policy Statement

East London NHS Foundation Trust aims to maintain and restore the patient/healthcare provider, employer/employee relationship, as well as the Trust’s relationship with the public, where it has broken down, and attempts to resolve as many disputes as possible without resorting to litigation. 

Despite the best efforts of staff, however, litigation is sometimes unavoidable. The Trust is committed to effective and timely investigation and response to any claim, which includes allegations of clinical negligence or personal injury.

The Trust aims to maximise resources available for patient care by defending unjustified actions robustly and settling justified actions efficiently. The same standards will apply to cases brought by either employees or the public against the Trust.

To achieve this goal, it is essential for the Trust to effectively monitor adverse incidents, complaints and requests for access to records so that any litigation risks that may emerge can be identified at an early stage and promptly investigated, and outcomes used to facilitate wider organisational learning.

Purpose

The Trust will handle clinical and non clinical negligence claims in accordance with the provisions of this policy. It sets out the arrangements  in accordance with the provisions of the  clinical negligence and non clinical liability guidance including  the action staff should take upon receipt of a potential or formal claim against the Trust so that:

· staff are clear about the process for managing claims including their responsibilities

· the Trust complies with the requirements of the risk management standards for NHS Litigation Authority Risk Management Standards for Mental Health and Learning Disability Trusts
· the Trust complies with the requirements of the Pre-action Protocols for personal injuries and the resolution of clinical disputes so avoiding cost penalties
· the Trust complies with Being Open principles
The co-operation of front line staff is essential to allow early assessment of the merits of claims and plan their future management. Members of staff who are witnesses to an incident or otherwise involved in a claim are expected to co-operate fully, as required, in the assessment and management of each claim.

As with complaints and incidents, the Trust fosters a non-punitive approach in reporting and investigating legal claims. Legal claims should be seen as an opportunity to continuously improve the quality of clinical services that we provide and to learn lessons from mistakes which may have occurred.

The Trust will also seek to protect staff from unjustified claims and will provide support to staff who may be involved in a claim. Negligence and personal injury claims are made against East London NHS Foundation Trust and therefore the Trust is the defendant. There is no question of personal liability on the part of a member of staff where they are working under a contract of employment, and negligence occurs whilst they are carrying out their recognised duties in accordance with their contact of employment.
Being Open

The Trust’s policy is to provide those raising claims with a full and frank explanation of the events giving rise to their claim. Care should be taken to ensure that sufficient information is given to explain what happened and any subsequent action that might be necessary. Where appropriate, an apology for any inconvenience caused should be given. The person raising the claim should be assured that they will not be treated differently as a consequence. An admission that something has gone wrong is not an admission of negligence. (See NHSLA Circular Apologies and Explanations for further information)
2. Introduction

In April 2002 the NHS Litigation Authority (NHSLA) took over financial and case management responsibility for all clinical negligence claims. Existing excesses were abolished and Trusts must notify the NHSLA of any new claim for compensation arising from allegations of clinical negligence. 

Claims for personal injury from employees, patients and members of the public not as a result of treatment and property damage are managed under the NHSLA’s Liabilities to Third Parties Scheme and the Property Expenses Scheme respectively. Both schemes fall under RPST. 

In the investigation and management of claims the Trust will comply with the requirements and note the recommendations of the:

i)
NHS Executive (NHSE)

ii)
NHS Litigation Authority (NHSLA):-

a)
Clinical Negligence Scheme for Trusts (CNST) Reporting Guidelines – Fourth Edition January 2007

The Trust is a member of the CNST which is a mutually insuring scheme administered by the NHSLA. From 1st April 2002 the NHSLA became responsible for all clinical negligence claims.  Accordingly the Trust has no liability to pay any damages or costs relating to clinical negligence claims if it is complying with its obligations pursuant to the CNST. CNST is responsible for all claims arising on or after 1st April 1995.  Any claims arising before April 1995 is administered by the NHSLA under the Existing Liabilities Scheme (ELS). 

b)
Risk Pooling Scheme for Trusts

This is also administered by the NHSLA.  It establishes the criteria by which there is an agreed process for reporting, managing, analysing and learning from the non-clinical claims.

c)
Property Expenses Scheme (PES) and Liabilities to Third Parties Scheme (LTPS) and Reporting Guidelines 1999

The Trust is a member of the PES and LTPS Scheme which is a risk pooling scheme.  The Trust is liable for the excess in respect of each and every event resulting in a claim.  Liability in respect of an employee is limited to £10,000 per claim and in respect of a public liability is limited to £3,000.

The Trust carries an excess of £20,000 in respect of the PES Scheme with the delegated limit up to £1,000,000.

Claims being made under the Property Expenses Scheme will be handled by the Director of Estates and Facilities. In the event of a claim being made through the Property Expenses Scheme advice will be sought from the NHSLA to determine if the damage and how it was caused is covered by the scheme.  If it is covered, the PES Report Form will be completed and sent to the NHSLA who will conduct the claim with the guidance set out in the Membership Rules. If the claim falls outside the scheme, i.e. is valued at below the Trust’s excess of £20,000 then the Trust will be responsible for handling the same subject in accordance with guidance issued by the Administrator of the Scheme.

The Trust will comply with the reporting guidelines as issued by the NHSLA in their Membership Rules.  The guidance principally deals with Employers’ Liability (EL) and Public Liability (PL) claims.

d)
Pre-Action Protocol for the Resolution of Clinical Disputes 1999

Sets out a code of good practice which parties should follow when litigation might be a possibility.  Consideration should be given to resolving disputes without resorting to litigation by means of following the complaints procedure, offering a meeting and other dispute resolution methods such as mediation and negotiation.

e)
The Civil Procedure Rules 1999

f)
EL (96)11 Clinical Negligence and Personal Injury Litigation Claims Handling

g)
FDL (96)34 Clinical Negligence and Personal Injury Litigation: Structured Settlements

h)
HSG (96)48 NHS Indemnity: Arrangements for Handling Clinical Negligence Claims against NHS Staff

i)
AS/NZS 4360: 1999 Risk Management

2.1 Links with other procedures

Staff and Patient Compensation Claims

The Associate Director of Consumer Relations and Legal Affairs in conjunction with the relevant Service Manager/Director, considers small claims where no legal action is anticipated for example for damaged/lost items e.g. clothing, spectacles.  The Trust will not accept responsibility or liability for any patient’s property unless it has been handed in for safekeeping and signed for by a member of staff. 

Payments for loss or damaged property, fares and matters of inconvenience are all ex-gratia because the Trust does not have specific powers to make payment from public funds. A payment is made as a good-will gesture with no admission of liability being made on behalf of the Trust.

All claims in respect of damaged or lost personal items, thefts, bad debts, write-offs, which occur locally, must be reported on the Losses and Compensation Procedure form, which can be obtained from the Associate Director of Consumer Relations and Legal Affairs.
All communication to staff and patients shall be in writing and will contain an acknowledgement, explanation or apology as appropriate. 
Complaints Procedure

Where a complainant has explicitly expressed an intention to take legal action, either orally or in writing, the complaint shall not be investigated under the NHS Complaints Procedure, but under this policy.
Where it is unclear whether the complainant wishes to take legal action or pursue their complaint through the Complaints Procedure, the Complaints Manager will write to the complainant for clarification on the course of action to be taken.

All documentation from the Complaints Procedure is open to disclosure in legal proceedings, including all statements, unless it has been written for the purpose of obtaining legal advice. Consequently, care must be taken by staff in compiling reports to restrict themselves to facts and not express opinions which could aversely effect the Trust if litigation is commenced, so far as practically possible.

.Incident Policy
All documentation from the incident reporting and management procedure is open to disclosure in legal proceedings, including all statements, unless it has been written for the purpose of gaining legal advice. Consequently, care must be taken by staff in compiling reports to restrict themselves to facts and not express opinions which could adversely effect the Trust if litigation is commenced, so far as practically possible.

If issues of potential breach of statutory duty or clinical negligence come to light, advice must be immediately sought from the Head of Consumer Relations and Legal Affairs.

Any member of staff who becomes aware of the death of a patient must manage and report the incident in accordance with the Incident Policy.   This procedure provides instruction and guidance on reporting the incident, notifying next-of-kin and providing support to staff.

Claims likely to attract Media interest

The Trust’s Head of Communications is the designated manager to deal with press enquiries.  Staff must immediately notify the Head of Communications of any media attention in relation to a legal claim.  The Head of Communications will liase with the Associate Director of Consumer Relations and Legal Affairs, Chief Executive, Deputy Chief Executive and relevant Service Director and where appropriate NHS London, Monitor, the relevant PCT, local authority and the NHSLA, in preparing press statements and in dealing with press enquiries.   When media attention is received out-of-hours the on-call director must be informed.

External Agencies

In certain circumstances, a claim investigation process may involve external agencies. This could involve ensuring reports are sent to the external agencies following investigation of the claim or of any incidents that are identified through the claims process. External Agencies could include for example:-

· Neighbouring NHS Acute/Foundation Trusts

· Primary Care Trusts
· Local Authorities
· Contractors
· Professional Regulatory Bodies
· HM Coroner
If staff become aware of the involvement of any non-Trust staff/agencies in a claim this should immediately be reported to the Associate Director of  Consumer Relations and Legal Affairs. The Head of Consumer Relations and Legal Affairs will ascertain whether investigation is required by these agencies, or whether the Trust should seek to involve the relevant agency as a party to the claim.

In the event of a claim relating to the single integrated mental health services set out in the Partnership Agreement agreed pursuant to Section 75 of the Health Act 2006 claims will be handled in accordance with the Claims Protocol set out that agreement.

Relationships to other Systems

The Trust acknowledges the importance of effective handling of complaints and litigation with regard to its reputation. The Trust will ensure that all Directorates are fully consulted on its claims handling policies to ensure that Executive Directors and the Head of Consumer Relations and Legal Affairs are supported in the day to day handling of claims. Details of claims will be included in the Trust’s Integrated Governance Report to ensure aggregated analysis and learning. .

There will be appropriate relationships from the claims handling processes to inform Clinical Directorates and Trust strategies. These arrangements, together with the relevant issues from the complaints procedure will be co-ordinated through activities of the Healthcare Governance Committee.

The Trust recognises the close relationship between risk management, complaints and the management of claims and includes information on all these areas in the Integrated Governance Report. . 

3. Duties

Board Level Responsibility

The following Executive Directors will have specific responsibilities for clinical negligence, employers’/public liability litigation and property claims respectively, and will keep the Trust Board and the Quality Committee informed of major developments:

Clinical Negligence
Director of Nursing 
Employers’/Public Liability
Director of Nursing 
Property Expenses Scheme (PES) 
Director of Finance

The Chief Executive is ultimately responsible for ensuring that all claims are dealt with effectively and efficiently.

3.1 Claims Management responsibility

Role of the Associate Director of Consumer Relations and Legal Affairs 

The Trust’s Associate Director of Consumer Relations and Legal Affairs is responsible for the handling of all clinical negligence and personal injury claims, ensuring that the Trust’s interests are protected, and that claims are dealt with in an efficient and effective manner. The Associate Director of Consumer Relations and Legal Affairs will:

a) Monitor adverse incidents, serious untoward incidents, complaints and requests for access to health records in order to identify potential litigation so that early investigation and notification to the NHS Litigation Authority (NHSLA) can be undertaken.

b) Ensure that the Trust complies with NHSLA risk management standards. CNST and LTPS reporting requirements.

c) Liaise with the NHSLA to manage medical negligence and personal injury claims against the Trust ensuring that the Trust is not prejudiced under the Pre-Action Protocols and actively supporting the Good Practice Commitments contained therein.

d) Investigate all clinical negligence and personal injury claims, with support from the relevant Service Director or their nominated representative and the Assurance Department, where necessary.  The Head of Consumer Relations and Legal Affairs, in liaison with the NHSLA, will determine where statements are required from specific staff members and what documentary evidence is required to complete the investigation.

e) Provide quarterly claims reports to Service Directors and annual report to the Finance Department.
f) Provide information for inclusion in the quarterly Integrated Governance Report to be submitted to the Quality Committee and Trust Board
g) Provide twice yearly claims reports to the Health and Safety Committee 

h) Provide support for staff involved in claims and ensure that they are kept adequately briefed on the progression of the claim.

i) Maintain membership of suitable professional organisations such as the Association of Litigation and Risk Managers (ALARM), keeping abreast of current issues and changes in best claims management practice.

j) Maintain a comprehensive database for all the Trust’s legal cases.

k) Act as a Trust-wide focal point for queries on all medico-legal matters.

l) Identify where poor clinical practice has resulted in litigation and bring this to the attention of the Medical Director and Director of Nursing and appropriate Service Manager/Director for remedial actions. Monitor compliance with action plans arising from legal claims.

m) Organise, as required, training and education of trust staff in the litigation process and good claims management practice.

n) Maintain a library of legal resources, disseminate relevant materials to services and care groups and advise the Trust Board where necessary on implications of changes to legal practice, new legislation and case law in the medico legal field.

o) To keep up to date with changing practice in relation to clinical litigation legislation and judgements, and the implications of these for the Trust.
p) Ensure that the Trust complies with Being Open Principles as appropriate
Qualified Legal Advice

The principles set out above will apply to all non-clinical litigation where the value of the claim is below the current excess in the LTPS/PES and where, following discussions with the NHSLA, the provision of qualified legal advice is considered appropriate.

The Trust will in all cases, provide an effective and pro-active claims management service working closely with the Trust’s designated Legal Advisor and in line with the requirements of the Pre –Action Protocol for the Resolution of Clinical Disputes.  The advice given should be provided by an approved NHSLA panel firm of solicitors and cover: 

· Liability and causation

· An assessment of the strength of the defence and the balance of probabilities

· The likely quantum of damages, including the best and worst case scenario

· The likely legal cost of defending a claim
Legal advice and the NHSLA Litigation Authority Approval will also be sought in deciding which expert witnesses to instruct and whether the dispute is capable of being resolved through other ways, e.g. through mediation.

The Trust will satisfy itself that its advisors should be regarded as having a duty of care to the Trust. It will therefore ensure that its advisors carry a sufficient level of professional indemnity cover.

Responsibilities of staff

The co-operation of front line staff is essential to allow early assessment of the merits of claims and plan their future management. In clinical negligence cases, the view of the consultant and key staff involved in the treatment which has given rise to the claim must be considered carefully by the Head of Consumer Relations and Legal Affairs together with the advice of the NHSLA, before a decision is made to settle or contest the claim.

Members of staff who are witnesses to an incident or otherwise involved in a claim are expected to co-operate fully, as required, in the assessment and management of each claim.

Advice and support will from time to time be requested from other employees who it is thought may be able to provide information to underpin the lines of enquiries that are being followed. It is expected that full participation by those persons will be forthcoming.

Clinical and nursing staff no longer employed by the Trust will be contacted directly by the Associate Director of Consumer Relations and Legal Affairs.

Staff should not indicate to patients or their families that they believe the Trust is liable in a matter or that they believe compensation is due – there must have been a breach of duty of care which in turn has caused damage. Following investigation it may become clear that either there has not been an actual breach of duty or that if there has – it has not caused the damage i.e. the damage would have happened anyway.

Any letter of claim, claim form or other legal document received by any member of staff should be immediately faxed to the Head of Consumer Relations and Legal Affairs on 0207 655 4076. A telephone call should also be made to the Head of Consumer Relations and Legal Affairs to confirm safe receipt. 

Failure to notify the Head of Consumer Relations and Legal Affairs may prejudice the Trust’s position as it may fail to comply with its legal obligations and may jeopardise NHSLA indemnity.
Staff support
The Trust recognises the importance of ensuring that Trust employees are appropriately supported during what can be a lengthy and stressful litigation process. Staff will receive the necessary support from their directorate managers and will be kept regularly informed by the Associate Director of Consumer Relations and Legal Affairs of any developments during this process. The following support mechanisms will be implemented in the event of a claim:
· All staff affected by the claim will receive immediate and ongoing support and advice from their line manager.

· The Associate Director of Consumer Relations and Legal Affairs will provide additional support and guidance. The guidance will include clarity of the claims process and advice in the event of staff being called as a witness. 
· As part of the support process the line manager must ensure that all staff are aware of how to seek additional support. If the staff member is experiencing difficulties associated with the claim then a referral to Occupational Health services should be made. 
· The Trust has an ‘Employee Assistance Programme’ in place. The scheme is a 24hr, 7 days a week, free and confidential support service available to all Trust employees. 
· Employee Assistance Programme Tel: 0800 282 193

4. Procedure for Handling Claims

Notification of a claim

4.1 The Trust may be notified of a claim:

(a) directly by the patient making allegations of negligence with a demand for compensation

(b) following a request for disclosure of a patient’s clinical records

(c) on receipt of a Letter of Claim pursuant to the Pre-Action Protocol for the Resolution of Clinical Negligence Disputes or

(d) on receipt of a Claim Form commencing proceedings against the Trust

In all circumstances it is essential that the Associate Director of Consumer Relations and Legal Affairs is in receipt of the information immediately to ensure the Trust satisfies both its legal obligations and the requirements imposed upon it following membership of the CNST and LTPS.

4.2 Request for disclosure of records

To comply with the Data Protection Act 1998 records must be provided to the applicant within 40 calendar days of the request.  The Data Protection Act also specifies a duty to consider if disclosure would:-

(i) reveal information likely to cause serious harm to the physical or mental health of a patient or any other individual

(ii) reveal information relating to or provided by an individual other than the patient (or health professional involved in the care of the patient) who could be identified, and has not given consent to the disclosure e.g. in paediatric and psychiatric cases.

There are three usual routes for these requests:

(a) by a patient or his representative (Personal Disclosure)

(b) by a solicitor requesting records in respect of a claim against another party (Third Party Disclosure)

(c) by a solicitor acting either to investigate or to notify a claim against the Trust (Pre-Action Disclosure)

4.2.1 Personal Disclosure

The Trust has the right to seek clarification as to why disclosure has been requested but cannot enforce a refusal to declare the reason.  All such requests should be brought to the attention of the responsible consultant with a query as to whether they believe the patient may be contemplating making a claim (perhaps because of a poor outcome to treatment) or whether there are personal reasons for the request.  If the healthcare clinician has any concerns they should notify the Head of Consumer Relations and Legal Affairs as soon as possible.

The appropriate Medical Records department will ensure the patient’s clinical notes are disclosed in accordance with the Data Protection Act 1998.

If the Medical Records Department has any concerns relating to the disclosure of a patient’s healthcare notes guidance should be sought from the Head of Information Governance.

4.2.2 Third Party Disclosure

This takes the form of a letter requesting disclosure of a patient’s clinical notes by his/her solicitor.

The Trust is under a legal obligation to disclose the records in accordance with the Data Protection Act 1998.

If the reason for disclosure is not clear, clarification should be sought from the applicant so that the Trust is in no doubt as to the purpose of the request. The Pre-Action Protocol states that ‘sufficient information’ should be provided to enable the Trust to determine which records are relevant and to identify whether an investigation is necessary.  It is also recommended that a review of the records is undertaken, usually by the treating consultant, to determine if the record contains information which might possibly cause the applicant to commence a claim against the Trust.  Where a potential problem is identified the conduct of disclosure should pass directly to the Head of Consumer Relations and Legal Affairs.

4.2.3 Pre-Action Disclosure

Upon receipt of a request for pre-action disclosure responsibility will pass to the Associate Director of Consumer Relations and Legal Affairs who will:

(a) liaise with the Information Governance Manager and appropriate Medical Records Department to ensure that the  original clinical notes are forwarded to the appropriate healthcare professional within 5 working days of the request for disclosure.

(b) The healthcare professional will consider the patient’s clinical notes in accordance with 4.2 (i) and (ii) and confirm whether or not the patient’s records can be disclosed.  If disclosure cannot be made the reasons must be put in writing.

(c) The healthcare professional should provide a report on the clinical care received and respond to any allegations raised, within 20 working days.  Disclosure must not be delayed by the preparation of the report. The report is created for the purposes of defending potential litigation against the Trust.  Accordingly, responses ARE NOT TO BE FILED IN THE PATIENT’S HEALTHCARE NOTES.

(d) The Associate Director of Consumer Relations and Legal Affairs will seek clarification for the purpose of the disclosure of records if not already clear in the solicitor’s letter.

(e) The Associate Director of Consumer Relations and Legal Affairs will liase with the Information Governance Manager and appropriate Medical Records Department to ensure the patient’s clinical notes are disclosed within 40 calendar days to protect the Trust from being issued with a Court Order for pre-action disclosure for which it is not indemnified.

4.2.4 The records of a deceased patient are still governed by the Access to Health Records Act 1990.  Applications for copies should only be granted to legal representatives of the estate or to someone having a claim arising out of death.

4.3    Letter of Claim
4.3.1 Solicitors will usually contact the Trust via the Head of Consumer Relations and Legal Affairs giving notice of a claim for negligence (if in the unusual event it is sent to the treating clinician / employee’s manager the document must be passed to the Head of Consumer Relations and Legal Affairs immediately by fax).  A Letter of Claim must be reported to the NHSLA (within 24 hours for clinical negligence claims and within 21 days for LTPS claims).  The NHSLA will register the claim.  Failure to report the claim may prejudice the defence of the claim and in such circumstances delay may lead to the NHSLA not indemnifying the Trust for any liability.

4.3.2 The Head of Consumer Relations and Legal Affairs will undertake the following on receipt of a Letter of Claim relating to a clinical event:

(a) Obtain the original medical records from the Medical Records Department and ensure they are kept safe.

(b) The Original records will be copied as the healthcare notes may be required for clinical purposes at any time.  The Head of Consumer Relations and Legal Affair’s copy of the notes must be kept up to date in parallel with the original where continuing treatment is occurring.

(c) If investigations were not prompted at the disclosure of records stage or comments provided were insufficient then the healthcare professionals should now provide their written comments as a matter of urgency.  The Head of Consumer Relations and Legal Affairs will identify and contact other relevant staff and obtain their comments also.

(d) The Head of Consumer Relations and Legal Affairs will satisfy the CNST / LTPS Reporting guidelines requirements and notify the NHSLA 
CNST -   within 24 hours of receipt.

LTPS  - with 21 days of receipt

(e)
The Associate Director of Consumer Relations and Legal Affairs will acknowledge receipt and confirm the NHSLA will be dealing with the claim.  

4.3.3 In the event of a non-clinical Letter of Claim being received the following will also apply
(a) obtain, where relevant, copies of healthcare records (GP and other treating centres), occupational health records and personnel records.

(b) If an employee, the occupational health manager and personnel manager will be requested to keep the original records in safekeeping until such time as they are provided to the Head of  Consumer Relations and Legal Affairs of any new documents created following the original disclosure.

4.4    Claim Form
4.4.1 In Circumstances where proceedings are served upon the Trust by way of a Claim Form and / or Particulars of Claim these must be forwarded to the Associate Director of Consumer Relations and Legal Affairs immediately.  Failure to notify this to the Associate Director of Consumer Relations and Legal Affairs may prejudice the Trust’s position as it may fail to comply with its legal obligations and may jeopardise NHSLA indemnity.
4.4.2
On receipt of proceedings the Legal Affairs Manager will comply with its      obligations pursuant to the NHSLA CNST or LTPS membership.

5. NHSLA Litigation Authority Requirements

5.1
Preliminary Analysis (CNST claims)

5.1.1    It is not necessary or desirable to investigate in detail every case in which records are requested.  However, in every case a preliminary analysis should be undertaken.  This is a brief examination of the immediately available evidence, which needs to be tested against the legal criteria of breach of duty and causation, to see if there is a realistic prospect of a claim being made.  The preliminary analysis should normally be completed within 40 working days of receipt of the request for disclosure.

5.1.2    Where an incident report or a complaint exists, the results of the investigation and, in the case of the latter, a formal response will be available.  These will usually furnish sufficient information to form a judgement as to the likelihood of a claim being made.
5.1.3  Sometimes the incident giving rise to a claim may not have been reported or the claim may have occurred in isolation of an incident or complaint. In these circumstances, full investigation and root cause analysis should be carried out inline with the principles set out in the Incident Policy and the process set out below. .
5.1.4 The medical records should be scrutinised carefully.  Discharge letters and summaries are particularly useful, they may often allude to complications that represent untoward events, and the steps already taken to remedy them.  It is important to obtain the views of the clinician in overall charge of the patient.
5.1.5 To enable the Associate Director of Consumer Relations and Legal Affairs to prepare a preliminary analysis on all cases where a request has been made for medical records or to assist with the detailed investigations the Head of Consumer Relations and Legal Affairs will:
(a) Collect and collate the records including healthcare records, ancillary records, incident reports, complaints files and any data held on computer databases which are routinely printed and stored in hard copy format.

(b) Obtain from the lead clinicians their comments on the clinical care received and respond in detail to any allegations made.  The report should state clearly that it is made in response to actual or contemplated legal action.  (This will usually be undertaken at the disclosure of healthcare records stage).

(c) Identification of all relevant staff and their contact addresses, telephone numbers and GMC or other professional reference numbers.

(d) Follow up requests for information / assistance from the NHSLA

In the event of a non-clinical claim it is particularly important that incident forms are completed and investigations undertaken in a timely fashion and that witnesses provide reports contemporaneously.  Any other evidence should be photographed or, if possible, removed from service until such time as it has been inspected.

5.1.6 The preliminary analysis is the responsibility of the Associate Director of Consumer Relations and Legal Affairs and should be completed within 40 working days and structured to contain the following subheadings:
(a) Synopsis and Chronology: brief outline of main events including details of the main parties involved.

(b) Care Management Problems: all events where care deviated beyond acceptable limits, only normally applicable in clinical cases.

(c) Breach of Duty: make a direct response to specific allegations.

(d) Causation: harm that has directly led to loss of amenity, pain and suffering.  This may be difficult in many cases without further investigations.

(e) Quantum: this should be estimated by the Legal Affairs Manager on the basis of information known at the time using the Judicial Studies Board Guidelines supplemented by advice from the NHSLA.  It should represent a best guess of the probable cost to the defendant at the time of resolution of the case and should incorporate figures for both claimant and defence legal costs.

(f) Risk Management Implication: what can be learnt for the future of the events in question

(g) Action Plan: the next steps recommended e.g. obtaining expert opinion on causation, obtaining a condition and prognosis report etc.  This section should include assessment of litigation risk as:

>Low, where there is no liability on the part of any party to the claim or the allegations of negligence are not causative of the outcome alleged

>Medium, where the likelihood of the claimant’s success is equivocal and there is a need for further investigations

>High, where the claim is viewed as a likely settler or where there has already been an adverse expert opinion, for example in an incident investigation.

6. Reporting to the NHSLA

6.1 When a significant litigation risk has been established, and a realistic valuation of a possible claim has been made, the matter becomes reportable to the NHSLA and this should be undertaken by the Associate Director of Consumer Relations and Legal Affairs when any of the undermentioned situations have arisen:

(a) Incidents reported and graded red (grading matrix) and investigated under healthcare governance arrangements.  Those revealing a possible breach of duty leading to a potential large value claim (i.e. damages over £250,000) must be reported as soon as possible, usually before a claim is made.

Such incidents should be thoroughly investigated, and are reportable to the NPSA.  Many are already reportable under other regionally managed channels.  Investigations must be thorough, open and subject to scrutiny.

If an employee sustains and injury, such that it might put their career in jeopardy or be of such a nature that they are likely to be absent from work for a period of time, this should be investigated thoroughly at an early stage.

When it comes to a public incident it can be very difficult to make an assessment therefore an early investigation is advised.

When there is MP involvement, media attention, Human Rights issues, multi-party actions, multiple claims from a single cause or novel, contentious or repercussive claims

Documents in relation to such investigations will normally be disclosable because their primary purpose relates to governance, not the contemplation of legal action.  This means that their content must be factual and avoid opinion and supposition as far as practically possible.

(b) Claims arising from a complaints investigation where the response, on the facts, indicates that an admission of liability has been implied.

(c) Requests for disclosure of records where the preliminary analysis indicates the possibility of a claim with a significant litigation risk, regardless of value, first notification / reporting of the case must occur as soon as the preliminary analysis has been completed but not later than two months after the request for disclosure.

The following basic documentation should be sent to the NHSLA 

CNST cases:

· covering letter supported by the preliminary analysis

· completed NHSLA Disclosure List

· completed CNST claim report form

· copies of correspondence from the claimant’s solicitor or the patient

· copies of comments from clinical staff obtained as part of preliminary analysis

· where relevant the report of investigation of any adverse incident, or the formal response by the Chief Executive to a letter of complaint

LTPS cases

With effect from 1 August 2006, all new claims reported to the NHSLA must include the following documentation:

· NHSLA LTPS Report Form

· Letter of claim

· Copies of correspondence from the claimant’s solicitor or the claimant

· completed NHSLA disclosure list

· All documents relating to the type of claims being reported

The NHSLA will liaise with the Head of Consumer Relations and Legal Affairs and agree how the further investigations will take place.

(d) Letter of Claim, as the first indication of any action, must contain a clear summary of the facts upon which the claim is based.  These must be reported to the NHSLA (within 24 hours of receipt for CNST claims and within 21 days for LTPS claims).  The Letter of Claim indicates that the formal legal process has commenced and there will be three months to respond formally, provided that the letter is Protocol compliant.  The Head of Consumer Relations and Legal Affairs will acknowledge the letter and give no indication that it is regarded as such.

7. Large Value Claims

7.1
Large value claims are those where the possible damages liability exceeds £250,000.  By definition these will arise from the serious incidents which fall within the normal reporting guidelines.  The size of the claim will usually result from the need for continuing care provisions to be made, there may be dependant family members and/or loss of income.  These potential claims must prompt detailed investigations by the Head of Consumer Relations and Legal Affairs.

(a) This level of investigation may well take place before a claim is made, and therefore either replace the preliminary analysis or, in summary form, provide it.  Because the investigation process is systematic, comprehensive and based upon human factors, the documentation, report and recommendations will usually provide a complete record of the event.  Inevitably it will form the evidence base for the Defence in any subsequent proceedings.

(b) The primary purpose of such an investigation relates to matters of governance and patient/employee/public safety.  The Trust has a duty to investigate such incidents and satisfy itself that all reasonable steps have been taken to prevent a recurrence.  This has to be done openly, and within a culture that learns form the event.

(c) This philosophy runs directly counter to the adversarial principles which underpin the conduct of litigation.  It is therefore vital to ensure that investigations are factual, and that both the recommendations and further action are based on evidence rather than supposition and anecdote.

7.2   Conduct of Investigation
Whilst the dominant purpose of this investigation is governance, the possibility of litigation needs to be constantly kept in mind.  It is therefore recommended good practice to collect information by way of formal statements that can be used by the Defence later on.

However, such statements will be disclosable in any subsequent litigation and therefore it is essential that they are both accurate and complete, that they are signed by the author and that only persons trained in statement taking should prepare them.

The Associate Director of Consumer Relations and Legal Affairs may wish to discuss the use of solicitors at this stage with the NHSLA particularly in problematic cases.  The NHSLA might agree that such costs will form part of the claim, provided that there is a real likelihood of a claim actually arising.

8. Significant Value Claims

8.1 These claims are valued between £25,000 and £250,000.

8.2    Local conduct after reporting
8.2.1 Once the preliminary analysis has been carried out and the case reported to the NHSLA, it will either be handled in-house or assigned to a panel firm of solicitors for further conduct, normally with agreement from the Head of Consumer Relations and Legal Affairs.

8.2.2 This further follow up is essential for the purposes of governance as any identified weaknesses in technique or performance will need to be addressed with clinical staff and appropriate action agreed.

8.2.3 When a claim reaches key stages such as admission of liability or breach of duty, when quantum has been determined, and an offer of settlement is to be made the NHSLA Claims Manager will inform the Trust’s Head of Consumer Relations and Legal Affairs.  This is so that clinicians may be notified and, in those cases where opinion may diverge, be able to comment within defined time limits on the decisions made.  
9. Smaller Value Claims

9.1 These claims are valued at less than £25,000 for damages.

9.2 On receipt of the preliminary analysis and supporting documentation, the NHSLA will, with the Associate Director of Consumer Relations and Legal Affairs, seek to resolve the claim quickly wherever possible.  The NHSLA will liaise with the Head of Consumer Relations and Legal Affairs to agree the action which needs to be taken to dispose of the claim.  Further investigation or clarification may be needed and any expert opinion secured will be made available to the Trust so that necessary risk management action or corrective training may be initiated.  The NHSLA will take suggestions from the Head of Consumer Relations and Legal Affairs as to speedy methods of local resolution of such cases.

9.3 Any ‘ex-gratia’ settlements offered by the Trust, whether as a consequence of a case passing through the complaints procedure or otherwise are, by definition, not payments based upon legal liability and are therefore not reimbursable under CNST / LTPS by the NHSLA.  Any payments of damages require NHSLA approval.

9.4 The Trust is encouraged to offer non-pecuniary solutions to payments, where appropriate, as these often forestall a monetary claim.  Examples include a meeting with the relevant clinician(s), fast-tracking of treatment etc.
10. Miscellaneous

10.1 Compensation Recovery Unit (CRU)
In all cases the requirements of the Compensation Recovery Unit for reporting cases and obtaining certificates of benefits recoverable remain.  This task will be handled centrally by the NHSLA.  The Head of Consumer Relations and Legal Affairs will need to obtain the NI numbers of all claimants at the earliest opportunity.

10.2 Conditional Fee Agreements (CFA)
10.2.1 A CFA is an agreement between a person providing advocacy or litigation services and a claimant.  This is commonly referred to as a ‘no win no fee’ agreement.

10.2.2 Claimants entering into CFAs on or after the 1st April 2000 will, in the event of recovering damages, also be able to recover from the defendant their reasonable insurance premium for the CFA, and their solicitors will be entitled to a success fee, also payable by the defendant, of up to a maximum of 100% above their standard charge.

10.2.3 Pre-Action there is no obligation on claimants to reveal the existence of a CFA, but the defendant should non-the-less enquire at the earliest possible stage as to the funding arrangements in force.  The claimant must however disclose that a CFA exists upon service of proceedings.

10.2.4 The level of success fee and insurance premium uplift will not normally be disclosed until damages have been paid.  Therefore defendants will not be able to challenge these details until the claimant’s costs are submitted for payment.

10.3 Mediation /Alternative Dispute Resolution (ADR)
Mediation should be considered as an alternative to litigation and other methods of resolving disputes should be considered, such as arbitration, determination by an expert, early neutral evaluation by a medical or legal expert.

Mediation involves a trained mediator acting as go-between to facilitate settlement.  ADR can take one of a number of different forms e.g. a time-limited discussion.  Consider always the potential cost of such a step against the benefits which might be achieved.  As a general guide, claims of relatively financial value, but possessing major emotional elements e.g. the death of a child, might be suitable candidates.  All cases, however, may potentially benefit from mediation or ADR at any stage.

10.4 Claimant’s Part 36 Offers
10.4.1 It is possible that these may be made at an early stage, even where the first notification is a Letter of Claim.  In all cases they should be supported by a medical report and a schedule of losses.  Punitive consequences may flow from offers made under CPR Part 36 which are either rejected or fall out of time, which ultimately prove to be successful.

10.4.2 Any such offer, even one unsupported by medical evidence and / or a schedule, requires immediate notification to the NHSLA by telephone followed up by fax.  This must happen as soon as the documents are received as it is extremely important to avoid delay.

10.4.3 The Head of Consumer Relations and Legal Affairs should not give any indication to the claimant’s solicitors that any such offer is valid, or that time runs from a particular date.

10.4.4 All solicitors letters received in the Trust must be notified to the Associate Director of Consumer Relations and Legal Affairs immediately.

10.5 Indemnity for Pre-Reporting Independent Experts’ Fees
Where members consider an independent report from an expert is desirable prior to reporting to the NHSLA, either because of a set of circumstances or a claim, provided NHSLA authority has been sought as to the choice of expert and the report advances the claim or investigation, the Authority will reimburse that cost.

10.6 Applications for Standard Disclosure
Where the Trust has failed to provide solicitors with standard disclosure under the 1998 Act (other than under one of the statutory exceptions), or otherwise, and those solicitors issue a court application to force disclosure, NHSLA will not reimburse the legal costs involved in any such application.
10.7 Liaison Between NHSLA and Trusts
10.7.1 NHSLA or their solicitors will continue to advise Trusts in advance of Conferences with Counsel and Court Hearings and the Legal Affairs Manager will attend whenever available to do so.  The Legal Affairs Manager will continue to sign Defences and other relevant pleadings because Trusts, and not the NHSLA, will remain the legal defendants to litigation.

10.7.2 Where Court Hearings are likely to generate media interest, NHSLA will agree with the Trust beforehand a press release or position to be adopted.

10.7.3 NHSLA will issue a closure document to Trusts at the end of each claim, which include inter alia a breakdown between damages, claimant costs and defence costs.  Risk management lessons to be learned will be advised as and when such issues are identified during the course of a claim.

10.8 Summary of CNST Reporting Requirements
· Requests for disclosure of medical records to be processed within 40 days

· Check that sufficient initial information has been provided by patient or adviser and request more if necessary

· Collect, retain, paginate and index relevant records

· Undertake preliminary analysis

· Have system in place for identifying adverse incidents, significant litigation risks etc

· Report relevant cases to NHSLA within 2 months of request for records or sooner if event is serious

· All letters of claim and Part 36 offers to be notified to NHSLA immediately

· Acknowledge claim within 14 days

· Detailed response due within 3 months

· All legal proceedings to be notified immediately

Claims Information and Confidentiality

The Trust has established and will maintain a risk management information system DATIX, which will incorporate all information on personal injury claims, both clinical negligence and non-clinical injury. The information will only be used as part of the management function including defending claims or responding to complaints by those who have proper need for access to perform these functions. Care will be taken to ensure patient information and staff confidentiality The records will be kept for the following periods:

· Clinical negligence: Records, protocols and policies relating to children and young people: until the patient’s 25th birthday or 26th birthday if the entry was made when young person was 17; or 8 years after the death of a patient if sooner.

· All other personal health records - a minimum of 10 years.

· Employer’s liability Litigation: All personal health records – a minimum of 10 years.

Retention of legal Records: Any documents relating to legal actions or to complaints including accident record sheets, nursing duty rosters: a minimum of 10 years after the incident or the issue complained of, or as legally advised.
Investigation and Root Cause Analysis

Most claims will arise from incidents, which have already been reported in accordance with the Incident Policy. The investigation process defined in the Incident Policy will be followed to support the management of any claims or potential claims, and advice taken from the Associate Director of Consumer Relations and Legal Affairs as required. 
Conclusion of the claims process

As part of the settlement of a claim an appropriate acknowledgement, explanation or apology should be given to the affected party(ies), in line with the Being Open guidance set out in section 1. 
All communication shall be in writing.  
Monitoring

	NHSLA

Standard
	Name
	Element to be monitored
	Lead
	Tool
	Frequency
	Reporting Arrangements
	Actions on recommendations and leads
	Change in practice and lessons to be shared

	Legal Claims Policy

	2.4
	Claims Management
	Duties
	Ass. Director of Consumer Relations and Legal Affairs
	Claims report
	Six monthly
	The Ass. Director of Consumer Relations and Legal Affairs will receive the audit report
	The Ass. Director of Consumer Relations will formulate action points and timescales where there is evidence of non-compliance within two weeks of the audit having been completed
	The Safety Sub Committee will receive and discuss the report and monitor the action plan within six weeks of the audit having been completed

	
	
	NHSLA schemes relevant to the organisation (CNST, LTPS and PES)
	
	
	
	
	
	

	
	
	action to be taken, including timescales
	
	
	
	
	
	

	
	
	How the organisation communicates with relevant stakeholders, such as staff, claimants, NHSLA, solicitors, HM Coroner, etc
	
	
	
	
	
	

	2.7
	Learning Lessons from Claims 
	Action has been taken to improve safety in response to incidents giving rise to clinical negligence claims
	Ass. Director of Consumer Relations and Legal Affairs
	Claims report 
	Six monthly
	The Ass. Director of Consumer Relations and Legal Affairs will receive the audit report
	The Ass. Director of Consumer Relations in discussion with the Director of Nursing and the Medical Director will formulate action points and timescales where there is evidence of non-compliance within two weeks of the audit having been completed 
	The Safety Sub Committee will receive and discuss the report and monitor the action plan within six weeks of the audit having been completed

	2.5

	Investigations
	Duties
	Incidents: Trust Lead Nurse for Serious Incidents
Complaints and Claims: Ass. Director of Consumer Relations and Legal Affairs
	SIs

Audit of

 -different levels of investigations
-action plan follow-up
Complaints report


	annual
	The Associate Director of Governance will receive the audit reports


	The Trust Lead Nurse for Serious Incidents and Ass Director of Consumer Relations and Legal Affairs, in discussion with the Ass Director of Governance will formulate action points and timescales for each Directorate where there is evidence of non-compliance within two weeks of the reports received audit having been completed
	The Quality Committee will receive and discuss the report and monitor the action plan within six weeks of the audit having been completed

	
	
	How the organisation trains staff, in line with the training needs analysis
	
	
	
	
	
	

	
	
	Different levels of investigations appropriate to the severity of the event
	
	
	
	
	
	

	
	
	How the organisation shares safety lessons with internal and external stakeholders
	
	
	
	
	
	

	
	
	How action plans are followed up
	
	
	
	
	
	

	2.10

	Being Open 
	How communication between healthcare organisations, healthcare teams, staff, patients, their relatives and carers is encouraged
	Incidents: Trust Lead Nurse for Serious Incidents
Complaints and Claims: Ass Director of Consumer Relations and Legal Affairs
	Audit of incident, complaints and claims reports

Complaints report

Complaints report
	annual
	The Associate Director of Governance will receive the audit reports
	The Trust Lead Nurse for Serious Incidents and Associate Director of Consumer Relations and Legal Affairs, in discussion with the Associate Director of Governance will formulate action points and timescales for each Directorate where there is evidence of non-compliance within two weeks of the audit having been completed
	The Patient Experience Sub Committee will receive and discuss the report and monitor the action plan within six weeks of the audit having been completed

	
	
	How staff acknowledge, apologies and explain when things go wrong
	
	
	
	
	
	

	
	
	Requirements for truthfulness, timeliness and clarity of communication
	
	
	
	
	
	

	
	
	How additional support is provided
	
	
	
	
	
	

	
	
	How all communication is recorded
	
	
	
	
	
	

	3.9

	Supporting Staff Involved in an Incident, Complaint or Claim 
	Duties
	Incidents: Trust Lead Nurse for Serious Incidents
Complaints and Claims: Ass Director of Consumer Relations and Legal Affairs
	Investigation report audit

Complaints audit
	Annual

annual
	The Associate Director of Governance will receive the audit reports
	The Trust Lead Nurse for Serious Incidents and Associate Director of Consumer Relations and Legal Affairs, in discussion with the Associate Director of Governance will formulate action points and timescales for each Directorate where there is evidence of non-compliance within two weeks of the audit
	The Human Resources Committee will receive and discuss the report and monitor the action plan within six weeks of the audit

	
	
	Immediate support offered to staff (internally and, if necessary, externally)
	
	
	
	
	
	

	
	
	Ongoing support offered to staff (internally and, if necessary, externally)
	
	
	
	
	
	

	
	
	Advice available to staff (internally and, if necessary, externally) in the event of their being called as a witness
	
	
	
	
	
	

	
	
	Action for managers or individuals to take if the staff member is experiencing difficulties associated with the event
	
	
	
	
	
	


Policy Review

This policy will be reviewed by the Trust in the light of experience and/or further guidance being issued by the NHSLA and/or Department of Health, no later than October 2014.  Revision arrangements and version control will be made in accordance with the Policy for the Development Procedural Documents.
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