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1. INTRODUCTION

1.1 East London NHS Foundation Trust (hereinafter referred to as the ‘Trust’) is committed to ensuring continuity of employment for its staff and to use fixed term contacts for only transparent and objective reasons where there is a genuine fixed term need. 
1.2 This policy has been developed in accordance with the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 and the ACAS Code of Practice 2013.The Trust is committed to the general duty of preventing less favourable treatment for fixed term employees, ensuring equality of opportunity for all its staff.
1.3 All posts including fixed term contracts will be recruited to in line with the Trusts Recruitment and Selection Policy.  

2. PURPOSE

2.1 This Policy aims to provide clear information to ensure a consistent and fair approach across the Trust in relation to the employment of staff on fixed term contracts. 

3. EQUALITY STATEMENT 

3.1 The Trust is committed to equality and diversity. In applying this policy, recruiting managers, employees and their representatives will have regards to the principles and requirements of the Trust Equality Impact Assessment. As a result, the implementation of this policy and its impact will be monitored and reported regularly.  

3.2 Recruiting managers will not discriminate in the application of this policy as defined within the Equality Act 2010 and not contravene the prohibited conduct contained within this.  

4 SCOPE OF THE POLICY    
  
4.1 This policy applies to all staff employed by the Trust excluding Resident Doctors employed in ‘run-through’ training posts.  Bank workers, agency workers, apprentices and students on work experience are excluded from this policy. 

5 DEFINITION

5.1 A Fixed-Term Contract is defined as: an employment agreement between an employer and an employee that is set for a specific duration or until the completion of a particular task or project. Fixed-term contracts have a predetermined start and end date, or are contingent upon the occurrence of a specific event. 

5.2 Fixed-Term Contracts may be used in circumstances such as to cover employee’s absence, for a specific project and used for posts with limited funding. 

6 EMPLOYEE RIGHTS

6.1 The Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, as amended in 2008, provide protection to employees engaged on fixed-term contracts to ensure they are not treated less favourably than comparable permanent employees solely because of the fixed-term nature of their employment.

6.2 The Trust will ensure employees on fixed term contracts are employed on the same conditions as permanent employees, and in accordance with Agenda for Change.  

6.3 Staff employed on a fixed term contract receive many of the same entitlements as their comparators on permanent contracts. This means that fixed term employees have the right to: 
· The same pay and conditions in accordance with NHS Terms and Conditions of Service 
· Entitlement to annual leave and bank holidays
· Sickness entitlement
· Service qualification
· Notice periods
· Access to pension scheme
· Access to Training and Development
· Notification of all vacancies available
· Appraisals 


7 ROLES AND RESPONSIBILITIES 

7.1 All Managers: 
· To offer fixed term contracts in line with service needs which can be objectively justified in line with section 8 of the policy.
· To follow this policy in conjunction with the Trusts Recruitment and Selection Policy when recruiting to a fixed term contract and ensure that safe and equitable recruitment is carried out.  
· To be aware of the potential cost implications of recruiting staff to fixed term contracts with previous NHS service. 
· To ensure that staff employed on fixed term contracts are treated no less favourably than comparable permanent employees. 
· To communicate clearly to staff the end date of the fixed term contract, whether there will be an extension and hold formal meetings to provide notice before the end of the contract. 
· To review the appropriateness of the contract on a regular basis in line with the needs of the service. 
· To ensure they follow the procedure outlined in the policy and seek advice from their relevant People and Culture representative for any queries related to this policy and procedure. 
7.2. Staff: 
· To be aware of their contract and end date. 
· To ensure they meet with their manager in accordance with the policy. 
7.3. The People and Culture Department 
· To keep an accurate record of all staff on fixed term contracts and to notify managers when an employees fixed term contract is coming to an end with appropriate notice. 
· To provide advice as to when a use of a fixed term contract may be appropriate. 
· To provide advice regarding the termination of a fixed term contract and support with this, as necessary. 
· To provide managers with support and guidance on the policy and process as required. 
· To ensure managers use this policy in conjunction with the Trusts Recruitment and Selection Policy. 
· To issue employees their fixed term contracts. 


8 USE OF FIXED TERM CONTRACTS

8.1 The Trust is committed to only using a fixed term contract where there is a genuine service need to do so which can be objectively justified. Consideration should initially be given as to whether the need can be met through internal cover e.g., a secondment opportunity, acting up or temporary re-arrangement of duties. Please refer to the Trusts Secondment and Acting Up Policy. 

8.2 The use of fixed-term contracts may be justified by reference to one or more of the following reasons: 

· To cover for specific absences, e.g., sickness, maternity leave, career breaks. 
· Where the post is created by time related funding and the funds are available for a specified period only.
· Where it is known in advance that a particular job/task will come to an end on a specific date.
· Time-limited project work. This must be for a specific project with a pre-determined remit and expected outcomes. This may include externally funded, fixed-term projects.
· Where the contract is clearly defined as being for training or career development for a specific, limited period (e.g., trainee programme).
· Where business demand can be clearly demonstrated as being subject to particularly uncertain fluctuating demand.

8.3 The above list is not intended to be exhaustive and other circumstances may arise where the use of a fixed term contract is deemed to be appropriate. Managers should seek advice before offering a fixed term contract from the People and Culture Team.

9. [bookmark: _Hlk212450292]RECRUITMENT TO A FIXED TERM CONTRACT

9.1	Any appointment to a fixed term contract is subject to the provisions of the Trust’s Recruitment and Selection Policy. Where a post is fixed term it will be advertised in the normal manner but will state that the contract is fixed term. The end date and duration of the fixed term contract should be stated on the advert and contract.
9.2	Before any fixed-term post is advertised, managers must obtain vacancy control panel approval as per the Trust’s standard recruitment authorisation procedure.
9.3 Fixed-term contracts will generally not be advertised for a duration longer than 23 months. 
9.4 Managers should be aware that, on appointment, an employee who has over 2 years continuous NHS service may have redundancy rights even if the contract with the Trust is for a relatively short fixed term. 
9.5 If a post has been advertised as permanent, it should not subsequently be appointed to on a fixed-term basis unless it is supported by the People Business Partner and approved by the Service Director and Vacancy Control Process. This should only occur in exceptional circumstances and be due to an objectively justifiable reason(s), for example, a change in service need. 

10. SUBSTANTIVE STAFF APPLYING FOR A FIXED TERM ROLE

10.1 Existing members of Trust staff on permanent contracts may wish to apply for fixed term posts, especially if the post offers an opportunity to increase experience or improve salary. In this case, subject to line management agreement and the operational needs of the post they currently hold, they may be offered the post on a secondment basis.  Please refer to the Trusts Acting Up and Secondment Policy. 

10.2 In exceptional circumstances, where a secondment is not appropriate, the staff member will be required to leave their permanent position in order to take up the fixed term contract. Substantive staff who take up the fixed term contract and have at least 2 years continuous NHS Service will retain their employment rights. Normal fixed-term procedures, as per Section 13 of this policy, will apply at the end of the appointment and the contract may be terminated on the grounds that the fixed-term period has concluded. Managers must consult their local P&C Advisor prior to offering a fixed term contract as opposed to a secondment. 

11. EXTENSION OF FIXED TERM CONTRACTS

11.1 The People and Culture Hub will contact managers of staff on fixed term contracts, approximately six months before their staff members fixed term contract is due to end. This will vary due to the initial duration of the fixed term contract. Managers should contact their local People Relations Advisor/People Business Partner for advice once they have received this email to discuss whether they are considering extending the contract. 

11.2  In order to meet best practice, the number of renewals or extensions to a fixed-term contract should be limited. If contracts are extended or renewed after the planned end date this should be in consultation with People Business Partners and agreed with the relevant Director or Head of Service. 

11.3 All contract extensions must be made in line with the Trusts standard recruitment authorisation process in sufficient time to issue contractual notice if required.  Managers must confirm the reason for the extension and specify the proposed duration, including any provision for redundancy, if applicable.

11.4  Prior to applying for a contract extension, managers should have an informal discussion with the employee around whether they would be interested in a contract extension at least four months before the fixed term end date. Any approved extension or amendment to a fixed-term contract must be discussed with the employee and confirmed in writing including any changes and the new end date in a timely manner. Managers must submit a change form with any changes and send the employee a contract variation letter to confirm the new end date.

11.5 Contracts that are not extended will be terminated on the end date written in the employee’s contract. Please refer to section 13 and Appendix A and B for further guidance. 

11.6  Consideration should also be given as to whether the post should be made permanent. Managers are advised to seek guidance from their People Business Partner in such cases.

11.7  The extension of a fixed term Contracts beyond a 2-year duration should be considered carefully and only be used in exceptional circumstances after discussion with the relevant Senior Manager/Director and People Business Partner. 

11.8 In exceptional cases where an employee has accrued 4 years’ continuity of service on fixed-term contracts (these can be in different roles/departments) they may automatically acquire permanent status, unless there is an objectively justifiable reason that this should not be the case (e.g., where a FTC is necessary to achieve a legitimate objective or to cover an absent employee). In such cases, the manager should seek advice from their relevant People Business Partner. 

11.9  For further support and guidance on fixed term contract extensions, please refer to Appendix B. 

12. ENDING OF A FIXED TERM CONTRACT EARLY

12.1 Employee Resigning
Employees on fixed term contracts will be required to give required notice when resigning from their position. Please refer to Section 23 of the Trust Recruitment and Selection Policy. 

12.2 Early Termination Of Contract 
Where it is necessary for the Trust to terminate the fixed term contract prior to its planned end date, managers should seek advice from the relevant People Business Partner to discuss and review the specific terms within the fixed term contract. The manager must hold a formal notice meeting with the employee and contractual notice period, as stated in the contract of employment, must be provided. The Trust will not be liable for payment for the remaining period of the fixed term. The employee will have the right to appeal the decision to terminate a fixed term contract early. Please refer to Section 23 of the Trust Recruitment and Selection Policy. 

13. TERMINATION AT THE END OF A FIXED TERM CONTRACT

13.1  An employee on a fixed term contract does not have an automatic right to a post if it is decided that a permanent appointment will be made, for example, where a member of staff decides not to return following maternity leave or permanent funding for the post is established. The post will be advertised and recruited following the normal recruitment procedures as per the Trust’s Recruitment and Selection Policy. The employee will be eligible to apply for the post and should be treated equally to other candidates. 

13.2  Employees on fixed term contracts have the right to be kept informed of suitable vacancies within the Trust, which can be done via the Trusts website and NHS jobs. Managers should highlight internal team vacancies to all employees, including those on fixed term contracts. 

13.3  The Trust recognises that a non-renewal of a fixed term contract is dismissal in law. An employee on a fixed-term contract with two years of NHS continuous service has the same rights as a permanent employee regarding protection from unfair dismissal and entitlement to redundancy payments. 

13.4  By law, for the dismissal to be fair it must be for one of the potentially fair reasons and a fair procedure must be followed, the same as when dealing with a permanent employee. Namely: capability, misconduct, redundancy, a legal reason, and some other substantial reason. 

13.5 Employees on a fixed term contract covering another employee who is or will be absent for example because of maternity/adoption leave/career break/secondment/training post or when the limited funding/project post has ended, the termination of the contract of employment will be classed as a dismissal for SOSR and is considered to be one of the fair reasons for dismissal. 

14.	NOTICE MEETING AND REDEPLOYMENT

14.1 Please refer to Appendix A flow Chart for guidance.

14.2 	Managers will need to hold formal notice meeting when a fixed term contract is not renewed, or it is terminated early prior to its end date stipulated in the contract. As part of the notice meeting the manager, in consultation with People and Culture, will discuss the redeployment process and employees will be given the option to join the register. However, employees with two or more year’s continuous NHS service will be given preferential access to redeployment opportunities.  

15. REDUNDANCY
15.1 The definition of redundancy under the Employment Rights Act 1996 is where: 
i) Where the employer has ceased, or intends to cease, to carry on the business for the purposes of which the employee was employed; or where the employer has ceased, or intends to cease, to carry on the business in the place where the employee was so employed; or
ii) Where the requirements of the business for employees to carry out work of a particular kind, in the place where they were so employed have ceased or diminished or are expected to cease or diminish. 
15.2	Employees who have continuous 2 years NHS service from another Trust, will be eligible for a redundancy payment at the end of the fixed term contract, if the definition of redundancy is met. If at the end of the fixed term period, the definition of redundancy is met, then this will be the reason for termination and suitable alternative employment would be sought in line with the Management of Staff Affected by Change Policy and Procedure. If no suitable alternative employment can be found, a fixed term employee will have their contract of employment terminated on the grounds of redundancy.  Managers should refer to the Management of Staff Affected by Change Policy and seek advice from their relevant People Business Partner. 
15.3	If the fixed term contract is to cover an extended period of absence e.g., secondment, maternity, or long-term sickness, and is to cover the permanent post holder until they return, then a redundancy payment would not be payable and the reason for dismissal would fall under some other substantial reason i.e., cessation of a fixed term contract. Managers should seek advice from their relevant People Business Partner/Advisor. 
15.4	Employees can appeal against the selection criteria for redundancy or the decision to dismiss by reason of redundancy. Please refer to the appeals procedure outlined in the Trusts Management of Staff Affected by Change Policy. 
15.5	Existing employees who transfer to a fixed-term position retain their continuous service and any accrued rights based on NHS service, e.g., redundancy; maternity 

16. RIGHT OF APPEAL  
16.1	Employees whose contracts are not extended or terminated early will have the right of appeal and will be informed of this in the formal notice meeting and outcome letter. 
16.2	The time limit for lodging any appeal is 15 working days from the date of the formal notice meeting outcome letter. 
16.3	Written notice of the appeal should be lodged with the Head of People Relations with sufficient details of the reasons for the appeal using the appeal pro forma (Appendix C). The appeals should be based on one or more of the following grounds: 
· The correct procedure was not followed. 
· The employer failed to honour the terms in the contract.
· The employer failed to provide a valid and fair reason for non-renewal. 
· The employer terminated the contract early. 

16.4	In cases where it would not be suitable to send the appeal to the Head of People Relations the appeal should be lodged with the Deputy Director of People and Culture. 
16.5	All appeals will be managed in accordance with the appeals process under the Management of Staff Affected by Change Policy.

17. CONDUCT/CAPABILITY/SICKNESS 

17.1	If during the course of an employee’s fixed term contract there are concerns about their conduct or capability, this should be managed in line with the relevant policy e.g., Disciplinary; Sickness; Capability; MHPS.  

18. PREGNANCY, MATERNITY AND ADOPTION LEAVE
18.1	For the provisions around pregnancy, maternity and adoption leave for staff on a fixed term contract please refer to the Trusts Maternity, Adoption and Shared Parental Leave Policy. 
18.2	Employees whose fixed-term contracts are extended solely to cover maternity or adoption leave, and where the original contract would otherwise have ended, will not be entitled to a redundancy payment if the period of maternity or adoption leave results in two years’ continuous service. In such circumstances, the Trust will make reasonable efforts to identify suitable alternative employment.
18.3	Employees who are pregnant or on maternity/adoption leave will be subject to provisions set out in this policy. 

19. ORGANISATIONAL CHANGE
Fixed-term employees should be treated no less favourably than comparable permanent employees during organisational change. Please refer to the Trusts Management of Staff Affected by Change Policy and seek advice from the relevant People Business Partner when required. 

20. RELATED POLICIES
· Recruitment and Selection Policy
· Secondment and Acting Up Policy
· Staff Affected by Organisational Change
· Redeployment Policy and Procedure


APPENDIX A 			PROCESS FLOW CHART
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APPENDIX B
MANAGEMENT OF A FIXED-TERM CONTRACT ENDING
All fixed term contracts will clearly state the date on which they end within the contract. The People and Culture Hub will contact managers of staff on fixed term contracts approximately six months before their staff members fixed term contract is due to end. Managers should contact their local People Relations Advisor for advice once they have received this email to discuss if the contract will not be renewed. 
If the contract is not being renewed, a formal notice meeting will be conducted with support from the relevant People Relations Advisor/People Business Partner. The formal notice meeting should be held ideally at least three months in advance of the contract end date regardless of the individuals notice period to enable the individual to be provided with the full notice period as stipulated in the individual’s contract. 
In instances where an employees fixed term contract is going to be terminated prior to its planned end date, and this has been discussed with the relevant People Business Partner, a formal notice meeting will be arranged. The contractual notice period as specified in the employee’s contract of employment must be provided. 
The option of redeployment should be discussed in all formal notice meetings in line with the Trusts Redeployment Policy and Procedure. Where an employee has two or more years of continuous NHS service at the end of their fixed term contract, the employee may be eligible for redundancy, and this will be discussed with the employee. In such cases, the People Business Partner will lead on the redundancy/redeployment process and support at the formal notice meeting. Employees will be given the right of appeal during all formal notice meetings. 
Managers are required to formally invite employees to the formal notice meeting, and employees must be given at least five working days' notice before the meeting takes place. Managers are required to confirm the outcome of the meeting in writing within 5 working days of the meeting which will include details of what was discussed and the right of appeal.
A Leaver’s form will be required in all instances of termination. Managers should refer to the flow chart in appendix A for further guidance. 









APPENDIX C
NOTIFICATION OF APPEAL FORM
This form must be completed and sent to the Head of People Relations within 15 working days of the formal notice meeting. 
In cases where it would not be suitable to send the appeal to the Head of People Relations, the appeal should be lodged with the Deputy Director for People & Culture. 
Please ensure that your grounds of appeal include at least one of the criteria for accepting appeals below. You may continue on a separate sheet.
Parts 1 and 2 of this form must be completed.

PART 1 – EMPLOYEE DETAILS
Name: ……………………………………… Job Title: ……………………………..
Department: ……………………………….. Base: ………………………………
Telephone No. ……………………………... email: ……………………………...

PART 2 – DETAILS OF APPEAL
Date of Formal Notice Meeting: …………………………………………
Please state in your own words the grounds on which you are basing your appeal against the decision taken at the formal notice meeting and what outcomes you are looking for.
The grounds for appeal should cover one or more of the reasons below:
•	The correct procedure was not followed. 
•	The employer failed to honour the terms in the contract.
•	The employer failed to provide a valid and fair reason for non-renewal. 
•	The employer terminated the contract early.








Signature …………………………………. Date: ……………………………………
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