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The Mental Capacity Act for Patients, Families and Carers
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What is the Mental Capacity Act (MCA)?
The MCA provides a legal framework for assessing people’s ability to make decisions for themselves, and for others to make decisions for them where they are unable to do so.

The decision could relate to washing, dressing or medical treatment, for example. It empowers people to make decisions for themselves where they can do so and puts those who are unable to at the centre of the decision- making process.

The MCA applies to those age 16 and over.

When is mental capacity assessed?

A person’s mental capacity must be assessed when there is a reason to question their ability to make decision(s) for themselves.
Capacity assessments must be decision specific, and with consideration to the ‘material time’ the person needs to make the decision. Sometimes it may be necessary for a person’s capacity to be assessed more than once and in relation to more than one decision.

What decisions might this apply to?

The assessment of capacity set out in the MCA applies to most decisions relating to a person’s finances, healthcare or welfare (with a small number of exceptions, such as capacity to make a will). This includes making decisions about medical treatment, care and support needs, residence and admission to hospital.
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Who will assess mental capacity?

Capacity to make decisions about health and social care matters will normally be assessed by a health or social care professional. If they have reason to question a person’s capacity, they must complete an assessment. The starting point for all assessments is a presumption that the person has capacity, and it is the responsibility of the professional to form a reasonable belief that the person has, or lacks, capacity.

How will capacity be assessed?

The assessment of capacity is set out in the MCA and professionals are expected to adopt the approach set out below:
1. Identify the specific decision(s) they want the person to make.
2. Identify the information relevant to that decision.
3. Assess if the person is able to make the decision.

To be found to be able to make the decision the person will need to be able to understand the information relevant to the decision, retain it for long enough to make the decision, and use and weigh the information. They also need to be able to communicate their decision (this can be by any means).
4. If the person is unable to make a decision, this must be caused by an impairment or disturbance in the functioning of their mind or brain.

What happens next?

If a person is assessed to have capacity, they can make decisions for themselves.
Although, in some circumstances professionals may still need to take steps to safeguard the person or others; the rationale for this must be documented in their health and social care records.
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If a person is assessed to lack capacity, decisions will need to be made in their best interests. What is in a person’s best interests will be decided by undertaking a best interest assessment. This requires professionals to review the options available and decide what is in the person’s best interests, there is a checklist in the MCA that sets out what professionals need to consider and who they need to consult when doing this.

Unless urgency means it is not possible, this will include ascertaining the person’s past and present wishes, feelings, beliefs and values, and obtaining the opinions of people who know the person on what would be in their best interests. If a person has a lasting power of attorney with authority to make the decision in question, it will be them who decides what is in their best interests.

If there is disagreement between the assessors (including the person, or those who know the person) about what is in a person’s best interests, efforts will be made to resolve this.
Sometimes, where agreement cannot be reached, an application may need to be made to the Court of Protection to decide what is in the person’s best interests.

Why is it important?

The Mental Capacity Act is intended to empower people who lack the ability to make their own decisions so they have the right people, at the right time, supporting them in their care.
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What happens if someone has no one to support them?

Support is available from independent professionals called Independent Mental Capacity Advocates (or IMCAs), if the person does not have family members or friends who are able to help them. MCA advocates ensure that these individuals' views and wishes are heard and considered during decision- making processes, particularly related to accommodation, serious medical treatment, or care reviews.

Local councils are responsible for commissioning IMCA services within their areas. You can contact your local council's adult social care department to inquire about IMCA support.

How would I challenge a decision?

If you would like to challenge a decision taken by staff under the Mental Capacity Act, there are a number of steps you can take…
talk to the staff or manager of the service you are concerned about…
get advice from the Patient Advice and Liaison Service (PALS) on 0800 783 4839 or
email elft.pals@nhs.net talk to the specialist government department called the Office of the
Public Guardian on 0300 456 0300 which has a website at https://www.gov.uk/governm ent/organisations/office-of- the-public-guardian
or get help from a solicitor or the Citizens Advice Bureau which has a website at https://www.citizensadvice.or g.uk/
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Further information
Further support is available on each inpatient ward, please speak to the nurse in charge to discuss.

Alternatively feel free to contact the ELFT Mental Capacity Act team via email- elft.mentalcapacity@nhs.net
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